Message

From: Susie McKenzieE Ex. 6 Personal Privacy (PP) E

Sent: 10/4/2022 4:50:44 PM

To: Johnson, Ken-E [Johnson.Ken-E@epa.gov]

cC: Maples, Brandon [Maples.Brandon@epa.gov]; Pham, Lisa [Pham.Lisa@epa.gov]
Subject: Re: Class VI Primacy question

Ken,

I appreciate the update. My hope is that the answer is an easy one based on their better understanding of the
regulations.

Thanks again,
Susie

_____

Susie — I've referred your questions to our UIC attorneys: David Gillespie (all other UIC Classes) and Jay
Przyborski (Class VI only). Tina Alvarado is our tribal attorney. Lisa Pham may also have some answers
since she does our primacy reviews.

The Fort Peck tribes and the Navajo Nation are the only ones I’m aware of that have UIC primacy and only for
Class I currently.

The following links may be helpful also:

hitps://www.epa.gov/uic/primarv-enforcement-authoritv-undereround-injection-control-program-0

https://www.epa.gov/uic/primary-enforcement-authority-underground-injection-control-program-
O#what states

https://www.epa.gov/uic/guidance-documents-review-uic-primacy-applications-and-program-revisions

https://www.epa.gov/svstem/files/documents/2021-1 1 /states-tribes-and-territories-responsibilitv-for-the-uic-
program- revised!8nov2021-pdf

https://www.regulations.gov/document/ EPA-HO-OW-2020-0123-0003

Ken Johnson, PE
R6 Ground Water/UIC Section Supervisor
214-665-8473 (office)

Mail to: EPA Region 6
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1201 Elm Street, MC 6WDDG

Suite 500

Dallas, TX 75270

Hybrid schedule — telework M, Th, and Fri and office Tues and Wed

R6 UIC Program: hitps://www epa.gov/uic/underground-injection-control-epa-region-6-ar-la-nyn-ol-and-ix

Class I hazardous injection wells: Littps://www epa.goviic/guidelines-completing-class-i-injection-well-no-
migration-petitions

Class VI injection wells: htips://www enagovimc/class-vi-wells-used-peslogic-sequestration-carbon-
dionide# G docs

Induced Seismicity: https://www epa.gov/sites/production/Hles/201 508/ documents/induced-seismicity-

From: Susie McKenzie < Ex. 6 Personal Privacy (PP)
Sent: Tuesday, October 4, 2022 9:57 AM

To: Maples, Brandon <Maples.Brandon(@epa.gov>
Cc: Johnson, Ken-E <Johnson Ken-E@epa.gov>
Subject: Fwd: Class VI Primacy question

Brandon,

Further reading related to my questions. I'm still confused as to whether primacy can be granted to a tribe
under 1425 for Class VI primacy, but the reference below reference §145.1(h) that notes all requirements of
parts 124, 144, 145, and 146 have to be met so that would include have some tribal statutes in place addressing
all the Class VI permitting requirements.

From (https://www.epa.gov/enforcement/safe-drinking-water-act-sdwa-and-federal-facilities)
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SDWA subsection 1422(e), 42 U.5.C. §300h-1(e) provides for an American Indian Tribe to assume primary
enforcement responsibility for an underground injection control {(UIC) program if the tribe complies with the
applicable requirements. Until a tribe assumes primary enforcement responsibility, the currently applicable
UIC program shall continue to apply.

Under section 1451 of the SDWA and 40 CFR part 145, Subpart E, EPA is authorized to treat Indian Tribes
similarly to States and may approve Tribal UIC programs. Tribes may apply for primacy under either or both
sections 1422 and 1425 of the SDWA, and the references in 40 CFR part 145 and EPA's May 19, 1981 interim
guidance to “State” programs are also construed to include eligible “Tribal” programs. (See 40 CFR 145.1(h),
which provides that all requirements of parts 124, 144, 145, and 146 that apply to States with UIC primacy
also apply to Indian Tribes except where specifically noted.)

Susie

---------- Forwarded message ---------

From: Susie McKenzie : Ex. 6 Personal Privacy (PP)
Date: Mon, Oct 3, 2022 at 7:17 PM

Subject: Class VI Primacy question

To: Maples, Brandon <maples.brandon@epa.gov>
Cc: Johnson, Ken-E <johnson.ken-e(@epa.gov>

Brandon,

I have more questions! If I read the Class VI regulations correctly, Class VI wells must be permitted and not
authorized by rule. I interpreted that to mean that SDWA Section 1422 and not Section 1425 would have to be
satisfied.

Assumption:
If an Indian Tribe 1) met the Tribal eligibility requirements of §145.52 and 2) submitted a request to EPA for

§145.56 for a determination of eligibility and was determined that EPA was authorized to treat that Indian tribe
in the same manner as states for enforcement of the Class VI UIC program.

Questions:

1. Am I wrong in my interpretation that State primacy for Class VI wells was through SWDA Section 1422
and not Section 1425?
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2. Could a Tribe that met the requirements of §145.56 get primacy of Class VI wells under Section
14257 §145.58(b) listed below seems to suggest that is the case.

§145.52(d) and §145.56(d) only require the tribe to administer an "effective” UIC program like 1425, not an
"equivalent" program as required in 1422.

3. There isn't a §145.76(c) and (d)(6)) as implied in §145.56(f). What is it referencing?

4. Which of the three regulations associated with Tribes sets out all the criteria the States have to satisfy to
obtain primacy? Is it implied at the end of §145.56(f)?

§145.52 Requirements for Tribal eligibility.

§145.52(d) The Indian Tribe is reasonably expected to be capable, in the Administrator's judgment, of
administering (in a manner consistent with the terms and purposes of the Act and all applicable regulations) an
effective Underground Injection Control Program.

§145.56 Request by an Indian Tribe for a determination of eligibility.

§145.56(d) A narrative statement describing the capability of the Indian Tribe to administer an effective
Underground Injection Control program which should include: (1-6)

§145.56(f) If the Administrator has previously determined that a Tribe has met the prerequisites that make it
eligible to assume a role similar to that of a State as provided by statute under the Safe Drinking Water Act, the
Clean Water Act, or the Clean Air Act, then that Tribe need provide only that information unique to the
Underground Injection Control program (§145.76(c) and (d)(6)).

§145.58 Procedure for processing an Indian Tribe's application.

(a) The Administrator shall process a completed application of an Indian Tribe in a timely manner. He shall
promptly notify the Indian Tribe of receipt of the application.

(b) A tribe that meets the requirements of §145.52 is eligible to apply for development grants and primary
enforcement responsibility for an Underground Injection Control program and the associated funding under
section 1443(b) of the Act and primary enforcement responsibility for the Underground Injection Control
Program under sections 1422 and/or 1425 of the Act.
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Thanks,

Susie

Susie McKenzie

Ex. 6 Personal Privacy (PP)

Susie

Ex. 6 Personal Privacy (PP)

Susie

Ex. 6 Personal Privacy (PP)
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